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THE FORCE OF PRECEDENTS IN INTER- 
NATIONAL LAW. 

JAMES PARKEE HALL. 

HPO MANY persons, the incidents of the present war 
■*• doubtless demonstrate the complete breakdown of 
international law as a system of rules binding belligerents 
against their wills in any important particulars. To such 
persons any argument to the contrary may seem only an 
exhibition of audacious casuistry unworthy of serious 
attention; and perhaps the more conversant such persons 
may be with the minutise of the subject the more likely 
they are to hold this opinion. Nevertheless, I venture to 
think that so pessimistic a view arises rather from some 
misunderstanding of the true function of precedents and 
usages in the making of law than from any actual and 
widespread "scrapping" of well-established principles. 

Let us waive any discussion of the nature or sanction of 
those rules of public international law which will not be 
enforced in the courts of a nation against the commands of 
its own municipal law or in opposition to its own military 
practices. Let us assume — what is of course very debat- 
able — that such rules are to be treated by us really as law, 
on the same footing as the law of Illinois or of England, 
some parts of which may also be temporarily or even for 
long periods actually unenforced or unenforcible in the 
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courts of certain localities (e.g., the criminal law against 
Sunday liquor-selling in Chicago, or against husband-killing 
over wider American areas). 

Now, whence come both the law of Illinois and these 
rules of international law just mentioned? Essentially 
they are derived from the same kind of sources. Modern 
Anglo-American municipal law 1 is derived from five sources : 
legislation, custom, judicial precedent, professional opinion, 
and public policy. 

In the case of Illinois the governing legislation (written 
law) consists of the federal Constitution and treaties, the 
state constitution, valid acts of Congress and of the state 
legislature, similar acts of various municipal sub-divisions 
of the state, and a great variety of rules and orders of 
various tribunals, boards, commissions, and departments 
of the state and federal governments, having minor or 
incidental legislative powers. In the absence of any 
common legislature for independent nations the corre- 
sponding sources of the really international parts of inter- 
national law are treaties. Where an applicable treaty has 
been broken it is quite correct, of course, to speak of a 
violation of international law. Many treaties, however, 
are not applicable between hostile belligerents, or are only 
applicable under conditions that may not exist; and of 
course both the applicability and the interpretation of 
treaty provisions may be disputed. 

Custom, which is generally believed to be the source of 
most early law, plays a very subordinate part in the forma- 
tion of modern unwritten municipal law. The early 
customs which had the force of law were all long ago so 
declared by judicial decisions, which, under Anglo-Ameri- 
can legal usage, speedily came to be themselves regarded 
as the immediate authority for future decisions following 
them, and to-day, when prompt resort to the courts is so 
easy and common, it is extremely rare that any custom 

1 By "municipal law" is here meant, of course, all of the domestic law of the 
jurisdiction in question, whatever its source or the extent of its applicability. 
It has no reference to the special rules governing municipalities. 
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becomes so well-established in advance of litigation as in 
itself to be the source of a new and independent rule of 
law. Custom still has an important function in the inter- 
pretation and application of various general rules of law, 
like those for discovering the meanings of contracts, the 
intentions of parties, the reasonableness of conduct, and 
so forth, but it is almost wholly confined to this incidental 
service. In international matters, however, custom is 
still a considerable source of law. Nations cannot be forced 
into courts against their wills, and arbitrations dealing 
with general questions of international law have been 
comparatively rare, so that upon many subjects the volun- 
tary usages of nations constitute the principal or most 
persuasive sources of authority. It should be observed, 
however, that customary law, whether municipal or inter- 
national, must be based upon a clear consensus of actual 
practice — not merely upon a body of opinion that such 
practices ought to exist, and that the existing practice 
must have included cases whose essential facts are either 
like those of any new one alleged to be within the custom 
or at least not so different that any substantial reasons can 
be given for the application to them of a different policy. 
Otherwise, the argument in regard to a new case is not 
based upon custom, for the new situation being essentially 
novel has not yet become the subject of custom, but is 
attempted to be based upon analogy to a custom, and may 
of course be met by counter-analogies and by various 
arguments based upon alleged professional opinion or 
public policy. 

Judicial precedents are in Anglo-American usage the chief 
immediate source of municipal law, even where the ulti- 
mate source has been something else. Thus, a rule may 
have originated in custom, professional opinion, public 
policy, or even in a statute, but, once it has been declared 
in a judicial decision (in the case of a statute taking the 
form of an interpretation of the legislative meaning), 
succeeding cases of like import are almost certain to be 
decided upon the authority of the previous decision, which, 
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by frequent references of this character, finally becomes not 
only practically but theoretically almost as fixed a part 
of the law as even a statute that it interprets. On the 
continent of Europe no such effect is theoretically attrib- 
uted to judicial decisions, but in recent years the greatly 
increasing citation of former decisions by the courts with 
a visible reluctance to depart from them has made the 
difference in practice between the Continental and the 
Anglo-American systems one of degree only. Similarly, 
judicial precedents in international law have great weight 
as authorities, especially where rendered by nationally 
impartial tribunals composed of recognized experts in the 
subject. Precedents of this character, however, cover 
far less of the field of international law, particularly in 
regard to the practices of war, than they do of municipal 
law. Such precedents, whether of international or of 
municipal law, are subject to the same limitation as those 
of customary law explained in the preceding paragraph: 
they make law only for succeeding cases whose essential 
facts are so little different that no substantial reasons can 
be given for their being governed by a different policy. 
The courts in deciding cases can exercise no general power 
of abstract lawmaking for the future. Such power, under 
modern conceptions, is reserved for legislative processes 
only. The courts do, of course, truly make law (despite 
fictions to the contrary), but they do so only as incidental 
to their judicial function of deciding actual controversies, 
and have no power to lay down binding rules beyond the 
fair necessities of the case at hand. 2 Otherwise the dis- 
tinction between legislative and judicial lawmaking is 
blurred or disappears. Moreover, judicial lawmaking 
(it is thought) is necessarily retroactive, as it must apply 
to controversies originating in the past rules presently 
deduced or evolved as applicable to such controversies, 

2 We are not concerned here with the power of courts to make rules of pro- 
cedure for the future, a function truly legislative in its nature but which for 
various reasons of history, convenience, and policy may be exercised by 
judicial tribunals. 
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and this affords another reason for limiting its scope. So 
runs the reasoning of our Anglo-American lawyers, which, 
whatever may be thought of its cogency, commands well- 
nigh universal professional assent. 

Professional opinion is a source of law of much less 
importance in Anglo-American usage than upon the con- 
tinent of Europe. There the opinions of academic jurists 
(especially where they agree, which, however, appears 
seldom to be the case) are given great weight upon doubtful 
questions by the courts. Upon a few topics, like procedure 
and conveyancing, where public policy is ordinarily of less 
importance than professional custom, our courts have 
often deferred to expert opinion, and in other fields a few 
text-writers of unusual merit or reputation have exercised 
considerable influence, but in the main it is exceptional 
for the decisions of English or American courts avowedly 
to be based upon non-judicial opinion. Doubtless such 
opinion has always had more influence than has been 
judicially admitted. In the field of international law 
expert opinion has played a larger part than it has in the 
common law, partly on account of the influence of the civil 
law countries which have participated in the work, and 
partly because actual custom and precedents have left so 
many questions unsettled and without means of authorita- 
tive settlement. This latter circumstance has also greatly 
increased the range of plausible conjecture by experts. 
Important questions of municipal law are almost certain 
to be forced into the courts soon after they arise, and a 
decision one way or the other tends to clear the air of the 
defeated theories, for no one can long seriously maintain 
that the law is something which the courts are patently 
deciding in actual controversies that it is not. But, in the 
absence of any internationally binding authority upon 
many important questions of international law, rival 
experts may announce and adhere to the most conflicting 
theories with the greatest confidence and pertinacity. More- 
over, it is natural and common to find experts influenced 
by the interests of their own countries. The consensus of 
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English opinion, for instance, regarding the pressure that 
may properly be exerted by sea-power, is quite different 
from that of German or American opinion. Expert opin- 
ion, therefore, though undoubtedly a valuable source of 
international law over a wide range of topics, is to be 
accepted with a good deal of reserve where it has not yet 
been actually adopted in practice. 

Public policy as a source of law remains to be briefly 
considered. In municipal law cases occasionally arise 
containing factors so novel that they are not fairly covered 
by any existing statute, custom, or judicial precedent, and 
about which there is no consensus of professional opinion, 
or, if such an opinion exists, there are also substantial argu- 
ments the other way. Such cases are decided by courts 
according to what they think are the best interests of the 
community, expressed in some appropriate principle and 
limited in its future application as explained in the para- 
graph above discussing judicial precedents. Where anal- 
ogies exist, as is usually the case in any developed system 
of jurisprudence, they are frequently referred to as prece- 
dents, so that the decision is often ostensibly based upon 
established principles instead of appearing in its true light 
as a new rule of law. This is due to the lingering persistence 
of the historical fiction that judges never make law but 
only bring to light pre-existing rules of law, to judicial re- 
luctance openly to assume the responsibility of lawmaking 
forced upon courts by the necessity of deciding according 
to some rule all cases brought before them, and often 
to the genuine difficulty of deciding when there are ele- 
ments of sufficient novelty in a case properly to take it 
outside the binding force of existing precedents. Once the 
new decision is made, however, and the new principle 
declared, succeeding judges usually do not hesitate to 
admit its novelty and to comment upon the circumstances 
of its adoption. 

Similarly, new circumstances produce new rules of inter- 
national law, however much this may be masked or denied 
by an insistence upon old analogies. Owing to the fact 
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that in international affairs there is no common arbiter to 
which controversies may at once be referred for a decision 
that will be enforced, changes in international law wear at 
first an appearance of lawlessness foreign to equally im- 
portant changes in municipal law. And yet in its essence 
the situations are very similar. An individual, deeming 
some invention or altered social need or custom to have 
rendered inapplicable to his situation some existing rule of 
law, so acts as to invade the rights of another as they would 
have been before the invention or social change, and, when 
sued, accepts the challenge and fights the matter out in the 
courts, which may finally decide for or against his conten- 
tion. He ventures the experiment, however, in advance 
of any authoritative change of rule, and by his venture 
itself raises the question of a change and perhaps succeeds 
in securing it. In international matters a nation may do 
the same — but, owing to the lack of compulsory tri- 
bunals for the decision of such controversies, years or even 
generations may elapse before it can be said that the pro- 
posed change has become effective or has been defeated. 
For instance, the so-called "rule of 1756," involving the 
question of the right of a belligerent in time of war to throw 
freely open to neutrals a right to trade between its unblock- 
aded ports not open to neutrals in time of peace, is still 
internationally unsettled after one hundred and fifty years, 
and at the Conference of London in 1909 it was impossible 
to secure any agreement upon the point between the prin- 
cipal maritime nations of the world. To those who disagree 
with a proposed innovation, the individual or nation seeking 
to establish it appears arbitrary and lawless, but the real 
condemnation or vindication of such experiments must 
rest with the result. If finally sanctioned by the courts 
or by international practice or acquiescence, the attendant 
uncertainty and controversy must be treated as the birth- 
pangs of the new rule. 

Now let us apply these generalizations regarding the 
sources of law to two of the great questions of interest to 
America raised by the present war: the German submarine 



156 INTERNATIONAL JOURNAL OF ETHICS. 

warfare, and the British interdiction of sea-borne neutral 
commerce with Germany. 

Before the invention of the submarine there was a general 
consensus of opinion and of past practice to the effect that 
enemy merchant vessels should not be sunk if they could 
be taken to port by their captors, and that their crews and 
passengers should be saved upon surrendering. There 
was a dispute as to whether neutral carriers of contraband 
might be sunk at all or not, before being brought to a prize 
court, but their crews and passengers were of course to be 
saved. Two questions were really raised by the German 
submarine campaign! (1) Are the conditions of modern 
warfare so different from those of the past that substantial 
reasons can be given for the non-application to them of the 
old rules as a matter of binding precedent? (2) Assuming 
that the submarine question has sufficiently novel elements 
to free it from being governed solely by past precedents, 
how should it be fairly decided as a new question? 

Addressing ourselves to the first of these questions as it 
presented itself in the spring of 1914, it may be remarked 
that the rules which limit a belligerent in the conduct of 
military operations represent a compromise between the 
demands of humanity or of neutral interests and those of 
military efficiency, and that in general the line is drawn at 
a point which does not under normal or typical conditions 
represent any serious sacrifice of the effectiveness of mili- 
tary operations. The older rules of naval warfare in 
question illustrate this. Before the advent of the sub- 
marine, one or the other of two belligerents was usually 
speedily driven from the sea, so that, although an occa- 
sional raiding cruiser of the weaker party might have oper- 
ated a little more effectively if it could have sunk a few 
enemy merchantmen without caring for their crews, yet 
such raids would have had no appreciable effect upon the 
outcome of the war. Moreover, when these rules gained 
acquiescence, ships were of wood and did not sink rapidly 
even when vitally hit, no merchantman could seriously 
endanger an armed assailant, the attacking vessel could 
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accommodate captured merchantmen crews and could 
stand by for some time to take them on board without risk 
from wireless calls for help, all ships were slow, and it was 
unusual for any large or decisive amount of munitions of 
war to be carried by sea from neutrals to belligerents. 
The observance of the older rules, therefore, never operated 
to deprive one belligerent of any really important military 
advantage which their violation might have given him. 

At the beginning of the German submarine campaign, 
every one of the considerations just mentioned had appar- 
ently ceased to exist. It looked as if the submarine could 
not be driven from the waters most frequented by British 
shipping, and as if its operations there might be of tre- 
mendous military significance. Merchant vessels were 
commonly of steel and sunk rapidly when torpedoed. 
The submarine was slow, weak defensively, and could 
easily be destroyed by a light rapid-fire gun on a merchant- 
man, or by ramming if it came to close quarters. Wireless 
calls could summon help from fast vessels over a wide area. 
And finally, in a war that gave every evidence of being won 
by the possession of superior quantities of munitions, 
preparations were under way to ship from America 
enormous amounts of war material to the Allies. More- 
over, the Germans had at least plausible grounds for claim- 
ing a violation of the older rules by the British orders for- 
bidding food to be shipped to German civilians through 
neutral ports, and their submarine campaign was in part 
sought to be justified as a retaliation for this. Disregard- 
ing the latter element, however, could it not fairly be said 
that the balance of neutral and military needs and advan- 
tages had been so much changed by the physical conditions 
of twentieth century warfare that the older rules had not 
the force of binding precedents, and that the entire situa- 
tion ought to be reconsidered in order to formulate a new 
rule fair to all interests under the new conditions? 

Various analogous cases suggest themselves as illustra- 
tions. In the field of the common law, for instance, no 
general principle has been better settled for hundreds of 
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years than the right of a landowner to exclude physical 
intrusions into his space, whether above or below the sur- 
face of the ground, or to forbid the causing of disturbances 
there injurious to his own operations. Yet when the case 
arose of a strong electric trolley current interfering with a 
weak telephone current underground, in an effort on the 
part of each to use the earth for part of its circuit, it was 
held that each must protect itself and that the circumstance 
that the interference took place under ground appropriated 
to the use of the telephone company did not affect the 
matter. The nature of the right in question — the use of 
the earth for a return current — was so novel and the policy 
of making it a common privilege was so strong that none 
of the numerous analogies of the ordinarily highly priv- 
ileged right of land ownership were thought applicable. 
No part of the older law was overruled to reach this 
result. It was simply not a precedent for the new situation, 
which called for a new rule. Similarly, there is probably 
no doubt that a landowner to-day would be powerless to 
recover for the trespass of airships in his space high above 
the earth, despite the oft quoted maxim that he is owner 
not only usque ad Orcum but usque ad coelum. For several 
generations the law has disabled a creditor from holding 
a surety after giving time to the principal debtor without 
the surety's assent, but these decisions have recently been 
held inapplicable to the modern surety company which 
makes a business of suretyship. The early law of marine 
insurance required the insured voluntarily to divulge all 
material facts known to him about the risk, but when fire 
and life insurance later arose this rule was held inapplicable 
to situations so different, though subject to a similar con- 
tract. Nor are like illustrations wanting in the field of 
international law itself. Before the Russo-Japanese war 
expert opinion was quite unanimous that a belligerent 
could not take measures which would imperil innocent 
neutral commerce on the high seas, and the mines which 
were freely used in that war on the open seas met unsparing 
condemnation from the commentators. Both belligerents, 
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however, refused to pay for any damage done to innocent 
neutral shipping by these engines, and when, in Convention 
VIII dealing with the subject, an attempt was made to 
have them forbidden at the Hague Conference of 1907, it 
was impossible to muster a majority against their use on 
the high seas, so convinced were the weak naval nations 
of their utility and economy. What a peace conference, 
dealing with the subject matter, will not forbid, can 
scarcely be considered contrary to international law. 

It might well be thought, therefore, that, in insisting 
upon a more unrestricted use of the submarine than of the 
former commerce-destroying cruiser, Germany was not 
really violating established principles but was denying 
their applicability to so novel a situation and was seeking 
the establishment of new principles for the latter. 3 Grant- 
ing, then, that the question was entitled to examination 
de novo, was the suggested German solution a fair one? 
Was the Lusitania entitled to no different treatment than 
a freighter loaded with munitions? Were both or was 
either properly subject to being torpedoed without notice? 

The final answer to these questions must be pragmatic, 
so long as wars continue. If the submarine finally proves 
an invincible foe of a strong above-seas naval power, and 
if the military advantages it would otherwise give cannot 
ordinarily be obtained under the rules that have restricted 
cruiser attacks upon commerce, it is fairly certain that a 
new set of rules will be evolved adapted to the needs of 
this new arm. At present it seems likely that no sweeping 
modifications of the older rules will prove necessary. Ex- 
perience and the progress of invention have very much 
altered the aspect of the essential facts as they appeared in 
February, 1914. The use of various ingenious devices 
apparently will enable a vigilant adversary to keep its 
waters nearly free from submarines — they are not invinci- 
ble. The submarine has been improved. It is faster now 

3 It may be mentioned parenthetically that the official presentation of the 
German case left much to be desired both in form and substance. In places 
it was extraordinarily tactless and stupid. 
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than the ordinary ship and can overtake a vessel that flees 
when ordered to stop. It is equipped with guns capable 
of shell-fire that will sink or disable a merchantman, and 
with wireless apparatus by which it can hail an enemy at a 
safe distance. Thus a year's experience has both greatly 
reduced the prospective advantages of submarine warfare 
and has rendered it easier for the submarine to secure the 
fruits of a successful surprise without excessive risk to 
itself or to non-combatants. It could not to-day be seri- 
ously contended that such an exploit as the unwarned 
sinking of a great passenger liner would in any ordinary 
case be necessary to assure its capture by a submarine, 
and the extraordinary cases are too few to be of real mili- 
tary significance. However arguable may be the necessity 
of subordinating considerations of humanity and of neutral 
interests to measures of vital or serious military importance 
to a belligerent, it must be admitted that short of this the 
former should be paramount. 4 This is the basis of the 
whole structure of the law of war. Doubtless a submarine 
must be allowed to sink captures, and to compel those on 
board to take to boats (at least where this may be done 
with a fair chance of safety), but the present state of inven- 
tion and experience gives no warrant for greater liberties. 
Indeed, it might forcibly be urged that, in the absence of a 
cargo containing substantial quantities of munitions (or 
perhaps of absolute contraband, if this be not defined too 
widely), a submarine should not be allowed to sink a liner 
when this would expose large numbers of innocent passen- 
gers to substantial peril in small boats. The modern 
growth of oceanic passenger service is entitled to be taken 
into account in striking that balance of conflicting interests 
which is the basis of law. 

4 Measured by such a test the various Zeppelin raids upon England seem 
wholly unjustifiable. No sane person could claim for them any real military 
significance except as an act of terrorism, and, even admitting terrorism to be 
a justifiable expedient where there is some likelihood of its producing a mili- 
tary advantage, if this war has proven anything it is that civilized men under 
arms cannot be terrorized. Children and barbarians may be successfully 
frightened by unfamiliar noise and destruction, but not men disciplined by 
modern civilization. 
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How stand the sweeping interferences of Great Britain 
with neutral commerce in the war? Are they plain viola- 
tions of undisputed rules, or may they too be justified, at 
least tentatively, as efforts to secure new rules adapted to 
a situation too novel to be really governed by the older 
precedents? 

During the last two hundred years the doctrines of 
"blockade" and of "contraband" had been rather fully 
worked out. A port or coast was legally blockaded when 
so guarded by enemy vessels as to render ingress or egress 
by sea impossible without grave danger of capture. A 
blockade gave the right to stop all sea-borne commerce of 
every description and to capture all vessels trying to evade 
it. In the eighteenth century it was thought the block- 
ading vessels had to be so near together that there was risk 
from cannon fire in passing between them, but this rule 
was gradually relaxed until, after the introduction of steam, 
it was admitted a valid blockade might be maintained by 
vessels usually out of sight of land and of each other. The 
federal blockade of the southern states during the Civil 
War was thus maintained. But blockading operations 
by a squadron a few miles below the horizon constitute 
to-day a "close blockade," and the military inventions of 
the past fifteen years have made such blockades things of 
the past. Submarines, mines, destroyers, airships, and 
wireless telegraphy have rendered impracticable any 
blockade save at great distances by a naval force adequately 
opposed by these modern weapons. 

The configuration of the North Sea, however, is admir- 
ably suited to a distant blockade of German ports. The 
strait of Dover may be sealed and the gap between Norway 
and Scotland readily closed by cruisers in constant wire- 
less communication. Absolutely to forbid all passage, 
however, would bottle up the commerce of the neutral 
states of Norway, Sweden, Holland, and Denmark, as well 
as of Germany, and the international legality of this is 
denied. To blockade only against commerce actually 
bound for German ports would be of little avail, as the 
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cargoes would be consigned to an adjoining neutral state 
and then transhipped to Germany, and British and Amer- 
ican decisions agree that no breach of blockade can be 
committed save by goods destined to enter enemy territory 
through the blockaded approach. No formal blockade of 
German ports has therefore been declared or is likely. 

The doctrine of contraband entitles a belligerent to 
stop neutral commerce in certain articles bound for an 
enemy port even though there is no blockade. For this 
purpose three classes of articles have long been recognized: 
(1) Absolute contraband — those of use only or chiefly for 
war, like munitions, armed ships, and the like.; (2) Condi- 
tional contraband — those largely used in both war and 
peace, like food, horses, money, and clothing; (3) Free — 
those never directly used for military purposes. Absolute 
contraband can be seized at sea under all circumstances; 
conditional contraband when it is actually destined for 
military use or consigned to the enemy government; and 
free goods may not be seized at all, in the absence of a 
blockade. 

Various controversies have arisen in the past. One of 
the most notable was during our Civil War over the status 
of contraband shipped from neutral European ports to a 
neutral port in the Bahamas, there to be transhipped to 
Confederate ports. Was the contraband subject to seizure 
by the United States while passing between the two neutral 
ports? Our courts decided that it was, contrary to the 
prevailing opinion of European experts, and this view has 
since been generally adopted in practice by belligerent 
governments, though professional opinion has always been 
much divided upon the question. Our courts also held 
that neutrals goods ultimately destined to a blockaded port 
might be seized for attempted breach of blockade while in 
transit between two neutral ports prior to the actual 
attempt to elude the blockading squadron. These exten- 
sions of the doctrine of "continuous voyage" were bitterly 
criticised by neutral shippers at the time but were rigorously 
enforced by our fleet and courts, and after consideration 
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the British government refused to protest on behalf of its 
shippers, thinking the doctrine advantageous to a strong 
naval power. The stoppage of absolute or conditional 
contraband bound for Germany via a neutral European 
port is of course justified under these decisions. 

But Great Britain has gone much further than this. 
She has greatly enlarged the list of absolutely contraband 
articles by including staples like food, oil, copper, rubber, 
and cotton, which normally minister largely to civilian as 
well as to military needs; and finally she has forbidden all 
neutral trade with Germany by sea, even through neutral 
ports, by ordering the seizure of all goods of German origin, 
destination, or ownership, of no matter how innocent a 
character, if purchased after a certain date. Such goods, 
however, are not confiscated, which is the ordinary fate of 
contraband, but are to be detained until the close of the 
war or until other orders for their disposition are made by 
the government. 

The original food order was justified by the British gov- 
ernment on the ground that the seizure or control by the 
German government of foodstuffs virtually caused all 
grain going to Germany to be really consigned to the gov- 
ernment, in which case it was properly treated as absolute 
contraband. The other additions to the list of contraband 
have been defended on account of their paramount military 
importance, despite their concurrent civilian use. In the 
case of a war not seriously threatening the vital supplies of 
a nation, the distinction is rational between the military 
importance of a cargo of flour or copper consigned to the 
German military authorities and one consigned to mer- 
chants in Berlin for sale to civilians; but, if we assume so 
great a shortage of provisions or metal in Germany that a 
diminution of imports for civilian use will substantially 
affect the amount available for military use, which of 
course eventually must come from the common stock of 
the country if direct military imports are cut off, we can 
understand that the interdiction of civilian imports will 
have a marked military effect in a war of some duration. 
Vol. XXVI.— No. 2. 2 
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Moreover, when an entire country is mobilized for war as 
are France and Germany, the whole able-bodied male 
population subject to military service, and every energy of 
industry and transportation subordinated to military ends, 
a very different situation is presented from the wars of the 
past two hundred years when no such masses of men were 
under arms supported by the centralized energy of power- 
ful nations. It is not easy to say that practically the 
entire population is not contributing to the efficiency of 
military operations, and so may not be proceeded against 
as by an enormous siege; and if supplies may be lawfully 
kept from entering German ports, ought the rule in good 
sense to be different when they are shipped to Germany 
through a place that by geography and business usage is a 
German port though actually located in Holland? On 
the other hand it may forcibly be urged that if Germany is 
deprived of the advantage of using Dutch ports as bases of 
hostile operation against England, because they are in 
neutral territory, it is not fair to deprive her of the inci- 
dental benefits of this neutrality by virtually blockading 
them against supplies for Germany. On the whole it may 
well be thought that the triumphs of modern chemistry 
and the needs of modern warfare justify considerable 
additions to former lists of absolute contraband, and that 
the rule of the future is likely to be that any article may be 
so classified which is of great military importance and not 
also indispensable to civilian needs. This would legalize 
present British practice as to contraband except in the 
case of food, which, as stated above, is at least ostensibly 
defended upon another ground, though the German govern- 
ment has offered to let imported food be distributed to 
civilians without governmental intervention. It may be 
doubted whether the right to stop civilian food supplies 
entering neutral ports will find a permanent place in the 
revised international codes of the future. 

The more sweeping British order cutting off all neutral 
trade intercourse with Germany even through neutral 
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ports purports to be issued as an act of retaliation against 
various alleged international offences of Germany. The 
right of a belligerent to retaliate in such a manner as to 
prejudice neutrals as well as his adversary is a controverted 
one, and the arguments are by no means all on one side 
despite the recent very able presentation of the American 
case upon this point. Suppose, for instance, it were ad- 
mittedly illegal for belligerent A to destroy the cargoes of 
ships of neutral X bearing food to civilians of belligerent 
B, but suppose A constantly did this, and neutral X could 
not or would not effectively restrain A's misconduct. Is 
B obliged to suffer this continuing disadvantage, due to 
the misconduct of A and the passivity or powerlessness of 
X, without retaliation, or may B similarly interfere with 
X's shipments to A, at least without further liability than 
the payment to neutral shippers for the cargoes thus seized? 
Surely such an argument cannot be dismissed as without 
reasonable basis, whether it ultimately prevails or not. 
How far such retaliation may go, however, as regards 
neutrals, and what relation it should bear to the offence 
against which it is aimed, are questions of great difficulty 
to which at present no definite answer can be given with 
any assurance. 

May the British order, however, be justified upon the 
more general ground that under modern conditions national 
finances are of such great military importance that a 
belligerent's overseas trade may be totally destroyed in 
order to cripple its pecuniary resources? There is not a 
little suspicion that this is the real motive of the British 
policy, and of course it is intelligible enough. If cotton, 
under present conditions, is so important an element in 
equipping an army with explosives that it may properly 
be declared absolute contraband despite its widespread 
civilian use for other purposes, why may not the whole 
foreign trade of a belligerent be likewise proscribed to cut 
off the business profits which will enable it for a longer 
period to maintain that army as a military weapon, espe- 
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cially in a war of such magnitude that it is patently a con- 
test of resources and endurance? In the only previous 
analogous situation of modern times, the Napoleonic wars, 
this weapon was used, and its effectiveness was undoubted, 
as was its hardship on neutrals. More or less academic 
commentators have since generally agreed that such prac- 
tices were illegal, but what was actually done then in a 
world struggle and proved effective is its own potent argu- 
ment for doing again in a like contest. If we admit the 
legitimacy of the argument of effectiveness, and it is futile 
to deny its great weight in practice, the strongest objection 
to this bold position must be that in this particular struggle 
the profits from German non-contraband sea-borne trade are 
little likely to tip the scale one way or the other. No matter 
what its resources, Germany cannot get by sea what it 
most needs, for such articles are all on the present contra- 
band list, and most of them it cannot get from its neutral 
neighbors by land because they cannot or dare not spare 
them. The profits it would make from non-contraband 
trade by sea are a drop in the bucket compared to the pres- 
ent enormous expenditures, and such profits could not 
buy any vital necessity which Germany cannot now use if 
it wills. To forbid dyestuffs and toys from coming to 
America and harvesting machinery from going to Germany 
seems far more vexatious than productive of any real 
military result. Except as a retaliatory measure it appears 
to wear the guise of an act of commercial terrorism unwar- 
ranted by even the changed conditions of the twentieth 
century. 

This mode of examining two of the questions raised by 
the war may readily be extended to many others, and in a 
large proportion of them there will be found elements of 
such novelty as readily to distinguish them from the older 
cases relied upon as precedents. Viewed in the light of 
history and of the nature of the process of unwritten law- 
making, the present controversies do not so much evince 
a disregard for existing international law as they do the 
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need for new rules to meet novel situations, and the strug- 
gle to fashion them has the deepest interest for those who 
realize how much of our law has thus slowly emerged from 
the pressure and conflict of contending social forces. 
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